TH'S OPINION WAS NOT WRI TTEN FOR PUBL| CATI ON

The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the
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ON BRI EF

Before KIMIN, ELLIS and O/NENS, Adninistrative Patent Judges.

KIM.IN, Administrative Patent Judge.

DECI S| ON ON APPEAL

! Application for patent filed Novenber 4, 1993.
According to appellants, this application is a division of
Application No. 07/712,169, filed June 5, 1991; which is a
di vi sion of Application No. 07/473,266, filed January 31,
1990, now U.S. Patent No. 5,047,554, issued Septenber 10,
1991; which is a continuation-in-part of Application No.
07/ 340, 113, filed April 18, 1989, now abandoned.
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This is an appeal fromthe final rejection of clains 2-8,
50-59, 65-69, 75-79, 86, 87, 90-108, 112 and 113, all the
clainms remaining in the present application. A copy of
illustrative claim 112 is appended to this decision.
The exam ner relies upon the follow ng references as
evi dence of obvi ousness:
Kadi n 4,569, 942 Feb. 11, 1986
Young et al. (Young) 4,962, 117 Cct. 9, 1990
(filed Nov. 2, 1988)
Appel l ants' claimed invention is directed to 3-
substi t ut ed- 2- oxi ndol e derivatives of the recited fornula.
According to appellants, the clainmed conpounds find utility in
treating inflammatory conditions, in eliciting an anal gesic
response, in treating interleukin-1 nediated disorders and
i mmune di sfunction, in inhibiting prostaglandin H, synthase
and in inhibiting biosynthesis of interleukin-1 in a nmanmal .
The appeal ed clains stand rejected under 35 U S.C. § 103
as bei ng unpat ent abl e over Kadin, taken alone, or in
conbi nation w th Young.
Upon careful consideration of the opposing argunents
presented on appeal, we agree with appellants that the prior

art applied by the examner fails to establish a prim facie
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case of obviousness for the clained subject matter.
Accordingly, we wll not sustain the exam ner's rejections.

We consider first the rejection of the appeal ed clains
over Kadin taken alone. For the reasons set forth at pages 6-
8 of appellants' Brief, we find that Kadin fails to support a

prinma facie case of obviousness for the clainmed conpounds.

Suffice it to say that the exam ner recogni zes that Kadin
di scl oses hydrogen or al kyl groups having one to three carbon
atons as the substituent corresponding to appellants' A but
not the clai ned substituents, and we concur with appellants
that the examiner's reliance on Kadin's substituent X for the
equi val ency of hydrogen and hal ogen substituents is m spl aced.
Kadi n' s teachi ng of equival ency of hydrogen and hal ogen
substituents at the X position does not establish the
equi val ency of such substituents at Kadin's R* position.
Concerning the examner's rejection over Kadin in view of
Young, we agree with appellants that the conpounds of Kadin
and Young are not sufficiently simlar in chem cal structure
to notivate one of ordinary skill in the art to nodify the R*
substituents of Kadin in the manner proposed by the exam ner

to arrive at the clainmed conmpounds. To wit, the bonding
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between the aryl group and the heterocyclic group is
substantially different in the conmpounds of Kadin and Young
(Young enploys a Y substituent as a |inking group between the
aryl and heterocyclic groups), and the conpounds of Kadin have
only one non-carbon atomin the heterocyclic ring whereas the
conpounds of Young have two non-carbon atons in the
heterocyclic ring (X* of Young is defined at colum 3, |ines
19 et seq.).

In conclusion, based on the foregoing, the exanm ner's
decision rejecting the appealed clains is reversed.

REVERSED

TERRY J. OVENS
Adm ni strative Patent Judge

EDWARD C. KIM.IN )
Adm ni strative Patent Judge )
)
)
|
JOAN ELLI'S ) BOARD OF PATENT
Adm ni strative Patent Judge ) APPEALS AND
) | NTERFERENCES
)
)
)
)
)
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Gregg C. Benson
Pfizer Inc.

East ern Poi nt Road
G oton, CT 06340
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APPENDI X

112. A conpound of the fornmula

A Es
0
= CI)
X 0O-Br
(CHS»"-0o

and the pharnmaceutically-acceptable salts thereof, wherein

Xis H F, Cl, Br, (C-G)alkyl, (GC-G)cycloal kyl, NGO,
CF;, CN, SH, S(O R, OR, COR* or CONR'R,

Yis H F, d, Br, (C-G)alkyl, (GC-G)cycloal kyl, NGO,
CF;,

CN, SH S(O ,R”, ORS, COR® or CONR“®R19;

Rt is H al kanoyl of two to ten carbon atons, cycloal kyl -
carbonyl of five to seven carbon atons, phenyl al kanoyl of
seven to ten carbon atons, chlorobenzoyl, methoxybenzoyl,

t henoyl, onega- al koxycar bonyl al kanoyl, said al koxy havi ng one
to three carbon atons and sai d al kanoyl having three to five
carbon atons, al koxy carbonyl of two to ten carbon atons,

phenoxycar bonyl ,
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1- (acyl oxy) al kyl wherein acyl has one to four carbon atons an
said al kyl has two to four carbon atons, 1-
(al koxycar bonyl oxy) - al kyl wherein said al koxy has two to five
carbon atons and said al kyl has one to four carbon atons,
al kyl of one to three carbon atons, al kylsulfonyl of one to
t hree carbon atons, nethyl phenyl -sul fonyl or
di al kyl phosphonat e wherein each of said alkyl is one to three
car bon at ons;

R is COR, CONR'R, (C-C)alkyl, (G-G)cycloal kyl, phenyl
or nono- or disubstituted phenyl wherein the substituent or

substituents are each Cl, F, Br, (C-G)alkyl, (C-GC)alkoxy or

CF;;
Qis n N Q- AL
=N N—N
0:( ’ ) ’ ! \) )
Al is “j = S F, d, Br,
CF;, OR, N/’\_NL\N or N/,\—”g , S(O R,
COOR!, CONRPR!:, CN,

NO, COR, CH,OR!, OCOR®, NRR!, N(R°)COR!, SONRR;

Qis

d



Appeal No. 96-2721
Application No. 08/148, 764

m n, p and q are each zero, one or two;

wis O S or NRY

R, R, RY and R7 are each (C-GC)al kyl or phenyl; R, R,
Rt and R are each H, (C-GC)alkyl or phenyl; and R, R, R

and R® are each H or (C-GC)alkyl.



